
STATE OF NEW YORK REQUEST: May 8, 2023
OFFICE OF TEMPORARY AND DISABILITY ASSISTANCE _______________ 

AGENCY: DHS 
FH #: 8602834Q 

 ______________________________________________________
:

    In the Matter of the Appeal of 
:    DECISION 

    ________________________         AFTER 
:         FAIR 
     HEARING 

from a determination by the New York City :
Department of Social Services
______________________________________________________:

JURISDICTION
 

Pursuant to Section 22 of the New York State Social Services Law (hereinafter Social 
Services Law) and Part 358 of Title 18 NYCRR, (hereinafter Regulations), a fair hearing was 
held on May 10, 2023, in New York City, before an Administrative Law Judge.  The following 
persons appeared at the hearing: 

For the Appellant 

____________________________________

For the Social Services Agency

Agency appearance waived by the Office of Administrative Hearings

ISSUE

Was the Agency's determination to deny the Appellant’s application for Temporary 
Housing Assistance on the grounds that the Appellant had other housing available correct?

FINDINGS OF FACT

An opportunity to be heard having been afforded to all interested parties and evidence 
having been taken and due deliberation having been had, it is hereby found that:
 

1. The Appellant, age 63, applied for temporary housing assistance with two minor 
children, ages 14 and 12. 

2. The Agency denied the Appellant's application for Temporary Housing Assistance on 
the grounds that the Appellant has other housing available.
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3. On May 8, 2023, the Appellant requested this fair hearing.

APPLICABLE LAW

As a condition of eligibility for temporary housing assistance, individuals and families 
must comply with the requirements of this subdivision.  Temporary housing assistance will be 
denied or discontinued under the conditions specified below.  Temporary housing assistance will 
not be denied or discontinued for failure of the individual or family to comply with the 
requirements of this subdivision when such failure is due to the physical or mental impairment of 
the individual or family member.  18 NYCRR 352.35(c).

An individual or family must cooperate in and complete an assessment conducted by the 
social services district.  When an individual or family fails to cooperate in and complete the 
assessment, the social services district must deny the individual's or family's application for 
temporary housing assistance.  18 NYCRR 352.35(c)(1).

An individual or family must cooperate with the social services district in developing, 
carrying out and completing an independent living plan, if the social services district, based on 
its assessment of the individual or family, has determined that such a plan will assist such 
individual or family to relocate to housing other than temporary housing.  When an individual or 
family unreasonably fails to comply with the independent living plan requirements, the social 
services district must discontinue temporary housing assistance.  When an individual or family 
unreasonably fails two or more times to comply with the independent living plan requirements, 
the social services district must discontinue temporary housing assistance and the individual or 
family is disqualified from receiving temporary housing assistance until the failure ceases, or for 
30 days, whichever period of time is longer.  18 NYCRR 352.35(c)(2).

An individual or family must actively seek housing other than temporary housing, as 
required by the social services district, and not unreasonably refuse or fail to accept any such 
housing, including but not limited to, permanent housing, reunification with family or relocation 
to other appropriate residential facility.  When an individual or family fails to comply with these 
requirements, the social services district must discontinue temporary housing assistance until the 
failure ceases, or for 30 days, whichever period is longer.  18 NYCRR 352.35(c)(3).

An individual or family must refrain from engaging in acts which endanger the health or 
safety of oneself or others, or which substantially and repeatedly interfere with the orderly 
operation of a temporary housing facility.  When an individual or family commits such acts, 
including but not limited to acts of violence, selling drugs, or repeated violations of the rules of a 
temporary housing facility, the social services district must discontinue temporary housing 
assistance until the failure ceases, or for 30 days, whichever period is longer.  18 NYCRR 
353.35(c)(4).

Prior to denying or discontinuing temporary housing assistance pursuant to subdivision 
(c) of this section, the social services district must evaluate the individual's or the family's need 
for protective services for adults, preventive services for children and protective services for 
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children and, if necessary, make an appropriate referral.  18 NYCRR 352.35(d).

A social services district must deny or discontinue a person's or family's temporary 
housing assistance if it determines that the person or family has other housing available, or if it 
determines, consistent with the regulations in this Title, that the person or family is required to, 
but is not applying income and/or using available resources to reduce or eliminate the need for 
temporary housing assistance.  18 NYCRR 352.35(g).

Administrative Directive 94 ADM-20, dated December 29, 1994, requires local districts to 
provide services and assistance to prevent homelessness and to meet temporary housing and 
other immediate needs of eligible homeless persons.  Districts must have procedures to: (a) 
ensure that emergency needs of homeless persons are evaluated and that homeless persons are 
advised of their rights to emergency and ongoing assistance; (b) permit persons who are in 
danger of becoming homeless to notify the district of such danger and to seek the assistance of 
the district in avoiding homelessness; (c) ensure that homeless persons or persons in danger of 
becoming homeless can apply for temporary housing whenever such housing is needed; (d) 
identify and, where appropriate, meet the immediate food and other immediate health and safety 
needs of eligible homeless persons; (e) provide Medical Assistance (MA) to otherwise eligible 
homeless persons; and (f) provide temporary housing assistance as soon as possible to eligible 
homeless persons who have no other available temporary or permanent housing.  Pursuant to this 
ADM, the district must make reasonable efforts to determine the applicant's eligibility prior to 
providing temporary housing assistance.  It is the expectation that assistance will be provided 
within 48 hours of application for such assistance.

With respect to the provision of temporary housing, the ADM indicates that persons who 
resided in housing immediately prior to requesting such temporary housing assistance and who 
were not made homeless as a result of a legal eviction or an emergency such as a fire, flood or 
other condition which rendered the premises uninhabitable are not presumed to be in immediate 
need of assistance.  In these cases, the district must make every reasonable effort to verify the 
applicant's eligibility for assistance and is obligated to provide temporary housing assistance 
only upon verification that other temporary or permanent housing is not available.  When placing 
persons in temporary housing or when transferring persons between temporary housing 
accommodations, a district must attempt, but is not required, to make placements within these 
persons' community, giving consideration to the children's educational needs, employment needs, 
medical needs and child care needs.

A district must meet emergency needs of eligible persons and determine, based upon the 
particular circumstances, the most appropriate temporary housing assistance for such persons.  
Homeless persons do not have the right to choose their own temporary placements.  The 
overriding concern is the district's efforts to locate, secure and pay for housing which meets basic 
standards of health and safety, as set forth in applicable Department regulations.  When the 
district determines that a particular temporary housing placement is appropriate, the homeless 
person must accept the placement unless, in the district's judgment, he or she has good cause for 
refusing to do so.  It may be good cause if the homeless person would be unable to participate in 
medical, alcohol or drug treatment or in employment or training because of a transportation 
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hardship created by the location of the temporary housing placement.

Section 352.35(g) of the Regulations provides that the Agency must deny a person’s or 
family’s Temporary Housing Assistance if it determines that the person or family has other 
housing available.

The Agency must determine if the applicant has an available housing resource.  This resource 
must be actually available.  A housing resource is defined as available when it is within the 
control or ability of the applicant/re-applicant to live at the residence or when the applicant has 
permission from the owner, tenant, landlord or other party responsible for the resident to live 
there.  Applicants for Temporary Housing Assistance claiming they do not have control or 
permission must support those claims with clear, convincing and credible evidence.  

A housing resource should not be considered available if after an investigation it is found that 
the primary tenant who is not a legally responsible relative of the applicant provides a reasonable 
justification to decline to allow the applicant to return to the residence.  A “reasonable 
justification” shall be determined on a totality of factors which may include the relationship of 
the primary tenant to the applicant, the length of stay of the applicant at the residence, the reason 
for the primary tenant declining permission to return to the residence, and any potential 
hardships in permitting the applicant to return to the residence.  A housing resource may not be 
considered available if it requires a primary tenant or leaseholder, who is not a legally 
responsible relative, to seek permission from a lessor for the residency of the applicant, and such 
permission has been rejected, or would not be granted.  However, if there is a possibility or 
procedure to procure permission from a lessor to reside at the housing resource, the fact that the 
primary tenant has not yet requested such permission does not mean that the housing resource is 
unavailable.  Refusal by a primary tenant or leaseholder to seek permission where clear, 
convincing and credible evidence exists that such permission would be granted does not make 
the housing resource unavailable.  Finally, a housing resource should not be considered available 
if the residency of the applicant would violate lease provisions or otherwise be considered 
illegal, even if the applicant had previously resided in the resource.  16-ADM-11.

Section 352.35(h) of the Regulations provides that any individual or family whose 
application for Temporary Housing Assistance is denied pursuant to subdivision (c) or (g) of this 
section, is entitled to a fair hearing, in accordance with subpart 358-3 of this Title.

It shall be unlawful for a landlord to restrict occupancy of residential premises, by express 
lease terms or otherwise, to a tenant or tenants or to such tenants and immediately family; such a 
lease restriction shall be unenforceable as against public policy.  Any lease agreement for 
residential premises entered into by one tenant shall be construed to permit occupancy by the 
tenant, immediate family of the tenant, one additional occupant, and dependent children of the 
occupant provided that the tenant or the tenant’s spouse occupies the premises as his primary 
residence.  Any person aggrieved by a violation of the above may maintain an action in any court 
of competent jurisdiction for: (a) an injunction to enjoin and restrain such unlawful practice; (b) 
actual damages sustained as a result of such unlawful practice; and (c) court costs.  Real Property 
Law, Section 235-f; this does not apply to residences in New York City Housing Authority 
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buildings.

DISCUSSION

The hearing record establishes that the Appellant, age 63, applied for temporary housing 
assistance with two minor children, ages 14 and 12.  The Agency denied the Appellant's 
application for Temporary Housing Assistance on the grounds that the Appellant has other 
housing available.

The Agency contends that the Appellant has other housing available to her at  _________ 
_________ _________ ____.  According to the Appellant’s statements at the time of application, 
this location is a three bedroom residence with five occupants, not including the Appellant’s two 
granddaughters.

At the hearing, the Appellant stated that she cannot return to the location because of 
domestic violence.  She stated that her granddaughters, who are applying for shelter with her, 
were both raped by their step brother,  _________ who resides at the location.  She stated that the 
police were involved but that the charges were dropped.  The Appellant provided no evidence of 
her claims.

The record reflects that the Appellant had reported that she and her granddaughters left 
because the children were being sexually abused by the lease holder of the apartment.  The 
record also reflects that  _________ does not reside at the recommended housing option but at 
another address as indicated by the letter written by said person, dated October 3, 2022.

The Guidelines require that Appellant establish valid grounds to support her claim of 
homelessness.  The Appellant’s contention that her granddaughters were both raped by  
_________ at the recommended housing option is unsupported by the record.

The record establishes that there is adequate space at the recommended housing option to 
accommodate Appellant’s family, at least temporarily, until Appellant can find permanent 
accommodation which generally is the Appellant’s responsibility. 

Based on the foregoing, the record supports the Agency’s determination as to the viability 
of the recommended housing option.  The Agency’s determination is sustained.

DECISION

The Agency’s determination to deny the Appellant’s application for temporary housing 
assistance is correct.
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DATED: Albany, New York
05/25/2023 NEW YORK STATE OFFICE OF

TEMPORARY AND DISABILITY ASSISTANCE

By 

     Commissioner's Designee
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